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In the past few years, the
EB-5 regional center pilot
program has become partic-
ularly attractive to the gam-
ing industry as an alterna-
tive, low-interest source of
capital in a tight lending
market. EB-5 funds have
broad uses and have success-

fully been used in the construction of new casino
developments, the purchase and renovation of
existing casinos, as well as for the development of
new gaming technologies and machines across
various parts of the U.S. including Mississippi,
Nevada, Maryland, South Dakota, and
Pennsylvania. Moreover, the United States
Citizenship and Immigration Service has stated
that EB-5 projects can be implemented on tribal
Native American lands, where many gaming
projects are found.

For the first time, the Immigration Act of
1990 permitted a foreign national to qualify for
permanent residency (green card status) in the
U.S. based upon investment into a U.S. business
under the employment-based fifth preference
category (EB-5). This original program contin-
ues to exist today and is commonly referred to as
an “individual EB-5.” In order for an investor to
qualify under this program, they must invest in
either an existing company or fund their own.
With the individual EB-5 option, the investor
will not only be required to commit the EB-5

investment funds to the enterprise, but they are
also expected to be actively involved in the day-
to-day management of the business. Individual
EB-5s are not limited to one investor; they can
pool investors together to invest in businesses
that they know will create the requisite amount
of direct employee positions for each investor.
Irrespective of whether the business has one or
multiple foreign investors, to qualify for the
green card through the EB-5 program, each
investor through their investment in the business
must demonstrate after a two year period that
their investment has resulted in the company hir-
ing at least 10 full-time, U.S. (citizens and per-
manent residents) workers. The investor must
demonstrate that the job creation requirements
have been met by submitting evidence that
includes W-2s, I-9 Employment Eligibility
Verification Forms, and payroll records.

A Second Option
The second and more popular option is to invest
in a United States Citizenship and Immigration
Services (“USCIS”) designated “regional center.”
The EB-5 regional center pilot program was
enacted in 1993, as a way to attract foreign direct
investment on a large scale into the U.S. to spur
job creation. According to the immigration reg-
ulations, a regional center is defined as an entity,
organization, or agency that has been approved as
such by USCIS. The regional center focuses on a
specific geographic area within the U.S. and

seeks to promote economic growth through
increased export sales, improved regional produc-
tivity, creation of new jobs, and increased domes-
tic capital investment. For large-scale projects,
EB-5 regional center designation status is desir-
able because the job creation requirement can be
met not only by demonstrating the creation of
direct employment but also through indirect and
induced employment. To demonstrate indirect
and induced employment, the regional center
uses econometric reports that employ recognized
economic models such as RIMS II, IMPLAN,
REDYN, or REMI to calculate the number of
jobs based on a certain amount of input.

The requisite EB-5 investment amount is
$1,000,000. However, if the regional center or
investor can demonstrate that the project is located
in a rural area or in a “Targeted Employment Area”
(TEA) then the investment amount is lowered to
$500,000. A TEA is a geographic area such as a
county, municipality, or census tract that has expe-
rienced an unemployment rate of at least 150% of
the national average. To obtain a TEA designation,
the regional center will typically submit an appli-
cation to the state agency authorized by the state’s
governor to issue such certifications based on the
unemployment rates of a specific areas. In its adju-
dication, the USCIS through policy guidance has
stated that it will defer to the state’s designation of
what constitutes a TEA when adjudicating EB-5
applications to determine that the foreign national
made the proper investment.
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How It Works
The following is an example of how it works -
a developer is looking to build a new casino
project in a specific geographic area in the U.S.
such as Las Vegas and is seeking capital for that
purpose. The developer may have encountered
difficulty in securing all of the capital needed
for the gaming project because they are overex-
tended, traditional credit sources are unavail-
able or they simply want lower interest financ-
ing. The developer can apply to the U.S. to
become a regional center. If a regional center
already exists in the geographic area, the devel-
oper may enter into an agreement to have the
regional center amend the designation through
a filing with the USCIS to include that partic-
ular project. The initial application will
include corporate and securities offering docu-
ments such as a private placement memoran-
dum, subscription agreement, a limited part-
nership, or LLC agreement, as well as a business
plan, econometric report, regional center mar-
keting plan, regional center operational plan,
feasibility / market study and other documen-
tation establishing that the project is viable.

Once approved by USCIS the regional center
will take their project to market to attract foreign
investors. This often involves working with inter-
national consultants and brokers to source
investors. Investors interested in the regional cen-
ter will subscribe to an EB-5 investment vehicle
structured as either a limited partnership or lim-
ited liability company, specifically created for the
purpose of financing the development project.
This company may then either obtain an equity
stake in the development project or alternatively
use the EB-5 funds to provide a low interest loan
to the developer.

Once investors subscribe, funds may be trans-
ferred to the project immediately or held in
escrow until each individual’s application for the
EB-5 visa is approved. If the casino developer is
seeking to raise $100 million and the project is
located in a TEA, then they will need 200 EB-5
investors. Although, the casino itself may not
employ 2,000 U.S. workers, an economic study
using an indirect methodology may be able to
project that 2,000 jobs will be created through
the construction of the casino building, as well as
the operations of the casino facility. This is
because the casino’s customers will spend money
at the casino, dine at the facility’s restaurants, per-
haps spend the night at a hotel associated with
the casino, and also shop at all of the retail stores.
All of these activities in turn will generate job
creation within the geographical area where the
project is based, thereby satisfying the job cre-
ation requirements of the EB-5. The green card
that investors initially receive is conditional and
valid for two years. At the end of the two-year
period, the investor must file a petition to remove
conditions of residency with the USCIS. As part
of that application, the regional center must pro-
vide documentation that they completed the
project as described in their business plan - i.e. it
was built and the funds were expended. By doing
so, the USCIS can determine that the jobs, both
direct and indirect have been created, thereby sat-
isfying EB-5 program requirements.

Regional center designation is not a one-time
occurrence. Once obtained it can be reused to
fund other projects. If subsequent projects are
outside the scope of the initial designation either
by industry or geographic area, then a request for
expansion may be filed with the USCIS. Regional
center owners may also adopt other projects

under the auspices of their regional center for a
fees or equity in the project. A final option may
be to purchase an existing regional center that is
approved by USCIS but is not in operation.

Risks of EB-5
EB-5 financing is not without risks. USCIS
policies with respect to the EB-5 program are
extremely fluid and often applications can be
delayed while a new area of the program is rein-
terpreted by the agency. Proper securities struc-
turing and compliance with limitations on
advertisements is key to keeping from running
afoul of SEC requirements. Careful due dili-
gence and screening of investors is essential to
ensure that individual investor petitions are
approved by USCIS. Project principals should
also be aware that obtaining regional center des-
ignation does not guarantee that they will be
able to successfully raise funds through the pro-
gram. The regional center will need to imple-
ment an effective marketing plan and agree-
ments with U.S. based broker dealers or overseas
marketing agents to be able to attract interest-
ed investors to the project and successfully raise
capital. EB-5 investors themselves also take a
risk by investing in the project. If it is unsuc-
cessful, they may not only lose their ability to
recoup their investment, but they may also not
be able to obtain the removal of their conditions
of residency to allow them to remain in the U.S.
as lawful, permanent residents. Retaining expe-
rienced EB-5 counsel to ensure ongoing immi-
gration, securities, and tax compliance is the
solution to creating and maintaining a thriving
and successful center or project.

Kate Kalmykov is Of Counsel at Greenberg
Traurig, LLP. Kate regularly works with devel-
opers, private equity funds and organizations
on developing projects that qualify for EB-5
investments. This includes creation of Regional
Centers, having projects adopted by existing
centers and individual EB-5s. Kate regularly
helps to prepare I-924 amendments, exemplar
petitions, and develops compliance programs.
She also counsels foreign nationals on individ-
ual or Regional Center EB-5s, as well as issues
related to I-829 Removal of Conditions. To
learn more visit www.eb5insights.com.
Greenberg Traurig Gaming Practice attorneys
represent casino owners, operators, real estate
developers, gaming manufacturers, investment
banks and Indian tribes in the development,
management, financing, acquisition and
restructuring of gaming projects.
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